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Director training: what should it cover and who should 
lead it?

The landscape of corporate law has 
changed dramatically in recent years. 
We can all recognize at least a few 
of the historical markers along that 
path of change, which carry names 
like Enron, Adelphia, Parmalat and 
WorldCom. We may even have read 
some of those judicial decisions, such 
as Caremark.1 Some of those mark-
ers carry names that are less well 
recognized (Unocal and Omnicare 
appear in the titles of significant 
cases out of Delaware in which the 
courts dealt with directors’ duties), 
but they have also changed the li-
ability picture for corporate direc-
tors.  In addition to that turmoil 
in the judicial context, directors of 
corporations face considerably more 
responsibility and potential liability 
in the corporate ethics and compli-
ance area due to the Sarbanes-Oxley 
Act of 2002 (“Sarbanes-Oxley”)2  and 
the Sentencing Guidelines for Orga-
nizational Defendants.3

 Directors do expect the companies 
that they serve to take steps to reduce 
and control that increasing liability. 
Moreover, the companies’ own in-
terests militate in favor of shielding 
their directors from that potential 
liability. Companies’ general counsel 
or chief legal officers should lead the 
effort to provide their companies’ 

directors with as much protection in 
this area as possible in order to meet 
their (the lawyers’) responsibility in 
that regard.

Can companies reduce that po-
tential risk for their directors?  If so, 
what steps should they take? Can 
the directors take any ameliorative 
actions in that regard? 

Increasing potential liability 
and ethics and compliance 
responsibilities for directors 
Several trends in recent years 
highlight the increasing exposure 
of corporate directors to poten-
tial liability and to increasing 
responsibility for their companies’ 
ethics and compliance programs. 
Lawsuits filed after the demise of 
several corporate scandals have led 
to settlements by corporate direc-
tors that included payments by 
those directors, from their personal 
assets, of considerable sums.4 The 
listing standards of the public stock 
exchanges require that corporate 
boards assist their companies’ man-
agements to oversee their compli-
ance programs.5

One of the most significant mark-
ers on the road to possible liability 
– and certainly among the significant 
standards for board behavior – is the 

Sarbanes-Oxley Act. Among other 
things, Sarbanes-Oxley imposes 
on the audit committee of a public 
company the burden of establishing 
and overseeing a mechanism for “the 
receipt, retention, and treatment of 
complaints received by the [com-
pany] regarding accounting, internal 
accounting controls, or auditing mat-
ters.”6 The United States Sentencing 
Commission, in its 2004 changes 
to the Organizational Sentencing 
Guidelines, provided that directors 
“shall be knowledgeable about the 
content and operation of … and shall 
exercise reasonable oversight with 
respect to the implementation and 
effectiveness of the compliance and 
ethics program.”7

The revised Guidelines reflect the 
Sentencing Commission’s expecta-
tion that directors will adopt a more 
proactive posture vis-à-vis corporate 
ethics and compliance issues.

Under Caremark, “a director ’s 
obligation includes a duty to at-
tempt in good faith to assure that a 
corporate information and reporting 
system, which the board concludes 
is adequate, exists, and that failure 
to do so under some circumstances 
may, in theory at least, render a 
director liable for losses caused by 
non-compliance with applicable 
legal standards.”8 In other words, 
by ensuring that the company’s 
management establishes an effective 
and ongoing compliance program 
(Caremark’s “corporate information 
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and reporting system”), a board of 
directors can insulate itself from 
second guessing by a court if, despite 
that compliance program, company 
employees violate a law or engage 
in unethical conduct. Caremark and 
the Sentencing Guidelines both place 
directors in a more central role in 
that regard.9

What compliance training is 
required for the board and 
corporate employees? 
This increasing exposure of corporate 
directors to liability to the govern-
ment or to private litigants leads to 
the question of how to best protect 
them from that potential liability. 
One important protective measure 
consists of training that is appropri-
ate to their needs. Such training for 
directors has assumed greater signifi-
cance than ever before.

The United States Sentencing 
Commission released the Sentencing 
Guidelines for Organizational Defen-
dants in 1991 (the “Guidelines”).10 In 
those Guidelines, the Commission 
provided incentives for the creation 
and implementation of corporate 
compliance programs, rather than re-
lying solely on punitive punishment 
as it had in developing the sentencing 
guidelines that applied to individu-
als. One of the attributes necessary for 
a compliance program to be consid-
ered “effective” in the Commission’s 
view was that the “organization must 
have taken steps to communicate ef-
fectively its standards and procedures 
to all employees and other agents.” 
Effective training would have met 
that standard.

The 2004 changes to the Guidelines 
included several provisions that 
relate to the increased importance of 
ethics and compliance training for 
an effective program. First, the Sen-
tencing Commission made training 
a necessary component of an effective 
compliance program rather than an 
optional  means of effecting the com-
munication that constituted one of the 
seven core attributes of an effective 

program. Second, the Commission 
required that such training be deliv-
ered to the board of directors, all em-
ployees and, as appropriate, agents 
of the business.11 Those changes led 
to the conclusion that training of 
directors, in addition to all corporate 
employees, now constitutes a neces-
sary element of an effective ethics and 
compliance program.

On what subjects should 
companies provide training to 
their directors?
In order to design an appropriate 
“curriculum” for directors of your 
company, you need to satisfy several 
different standards. Careful analysis 
will enable you to choose the topics 
that will have the most benefit for 
your company and individual direc-
tors on your board.

The listing standards of the New 
York Stock Exchange and Nasdaq 
provide that listed companies must 
adopt codes of conduct for all of their 
employees (including their directors). 
The thrust of those requirements and 
of the compliance-related provisions 
of Sarbanes-Oxley (pursuant to 
which those requirements were ad-
opted) suggests that training on the 
company’s overall code of conduct 
and compliance program is at least 
advisable, if not mandatory.

The Guidelines provide some in-
structive pointers here also.  For exam-
ple, the organization should provide 
training to all of its employees and 
agents, including the members of the 
governing authority (i.e., the board 
of directors), that is “appropriate to 
such individuals’ respective roles and 
responsibilities.”12  Some training may 
be appropriate for all employees and 
other agents of a company (I think of 
this type of training as “foundational 
courses,” appropriate for broad de-
livery; examples that come to mind 
include anti-harassment training, 
instruction regarding appropriate 
communications within the organiza-
tion and the proper use of company 
information systems).  Other training, 
however, should be much more tar-
geted to specific groups of employees 

or agents whose jobs involve them 
in areas with specific risks of a legal 
or operational nature unique to their 
roles or at least more unusual within 
the organization (“at risk” courses”). 
Examples of “at risk” training might 
include antitrust training for sales rep-
resentatives and discussion of global 
anti-corruption efforts and the scope 
of the federal Foreign Corrupt Prac-
tices Act for corporate representatives 
who interact with representatives of 
foreign nations.

What subjects might be appropri-
ate to the roles and responsibilities of 
the directors? Substantive topics such 
as rules regarding directors’ conflicts 
of interest, insider trading and anti-
trust concerns might constitute ap-
propriate subjects for director train-
ing. The subject of the first section of 
this article – the changing landscape 
of potential liability for corporate 
directors – certainly includes some sa-
lient topics for directors to cover, like 
directors’ duty of care and the scope 
of the business judgment rule.

Another provision of the Guide-
lines also helps us answer that ques-
tion about appropriate topics for 
training of directors. As noted above, 
the “governing authority” should 
“be knowledgeable about the content 
and operation of the [organization’s] 
compliance and ethic program” and 
shall receive periodic reports “on the 
effectiveness” of that program.13  The 
training for directors, then, should 
include information about the com-
pany’s own compliance program. 
What risks have been identified in 
the company’s business and how 
have those risks been mitigated or 
eliminated by mechanisms included 
in that program? Has the company’s 
compliance profile changed as a re-
sult of its compliance efforts?

Who is responsible for 
insuring that the board and 
employees receive adequate 
ethics and compliance 
training?
The American Bar Association Task 
Force on Corporate Responsibility is-
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sued a report in which it stated “that a 
prudent corporate governance program 
should call upon lawyers – notably the 
corporation’s general counsel – to assist 
in the design and maintenance of the 
corporation’s procedures for promot-
ing legal compliance.”14 Although that 
Task Force focused on mechanisms 
to enhance the flow of information 
between the general counsel and 
the directors, its rationale supports a 
prominent role for the company’s in-
house lawyers in educating the direc-
tors regarding those legal issues that 
relate to compliance risks encountered 
in the company’s operations.

That responsibility emanates from 
“the basic values of the legal profes-
sion,”15 and parallels, to some de-
gree, the general fiduciary duty that 
corporate executives (of which the 
general counsel or chief legal officer 
is one) owe the corporation.16 The role 
of the general counsel as overseer or 
manager of the company’s legal risks 
and legal posture certainly supports 
that responsibility since directors who 
possess the information necessary for 
them to properly handle the company’s 
affairs should result in less legal risk 
for the firm.17 Congress also expressed 
the view that lawyers for companies 
occupy a singular position that carries 
with it considerable responsibility for 
the organization’s compliance with 
law when it drafted Sarbanes-Oxley.  
In that statute, Congress called on the 
Securities and Exchange Commis-
sion to “issue rules … setting forth 
minimum standards of professional 
conduct for attorneys appearing and 
practicing before the Commission in 
any way.”18 The Commission’s rules 
require lawyers to serve, to a degree, as 
the consciences of issuers of publicly 
traded securities by requiring that 
those lawyers report their concerns 
about violations of the securities laws 
upward within the organization.  The 
Commission almost went so far as to 
require lawyers to “noisily” withdraw 
from representing the company if 
their concerns in that regard are not 
satisfactorily addressed.

Conclusion

In short, in-house counsel occupy a 
unique role in Corporate America. 
That role makes them well situated 
to assist their companies to take mea-
sures that can reduce, if not eliminate, 
some of the enhanced risk that their 
directors now face. A failure to do 
so might even constitute a failure of 
fiduciary duty. ◆
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