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The legal profession and planning seem uncon-
nected, at least in practice. Whether due to deliberate
choice (“if I had wanted to be a manager, I would have
attended business school rather than law school’) or
another cause, law firms and law departments own a
reputation for divorcing management from their prac-
tices./1/ Perhaps they deserve that reputation.

Despite that reputation, however, during the past ten
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to fifteen years we have witnessed a resurgence of in-
terest in management by some members of the profes-
sion. In-house counsel, due to their exposure to man-
agement practices applied by their corporations,/2/
have probably recognized earlier the value of a more
systematic approach to their work./3/ To their credit,
however, law firms have begun to incorporate some
corporate techniques and organizational approaches,
such as the creation of positions like chief financial
officer, executive director, and chief information offic-
er./4/

Few law departments, however, have developed stra-
tegic plans. In light of the pressures bearing down on
the profession and vast changes within the profession
itself, strategic plans have increased in importance sig-
nificantly. Accordingly, law departments should turn
to this area as soon as feasible.

I. Strategic Plans

A well-managed organization focuses on specific,
identified goals. Its members and employees share a
view of the organization’s place: its place in the mar-
ket, its products or services, its customers or clients,
and its competitive strengths and weaknesses, among
other things. A strategic plan captures all that informa-
tion and serves as a continuing reference point as the
firm progresses, grows, and encounters changing cir-
cumstances./5/

What does a strategic plan include? It should cover
at least the following:

— Vision. A “snapshot” of what members of the
organization anticipate that it will look like in

two to three years.

— Mission. A statement of the purpose of the busi-
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ness.

— Objectives. Identified results that the organiza-
tion hopes to achieve, which should be aligned
with the needs of its various stakeholders.

— Values. The ethical rules or standards of beha-
vior by which the organization operates in its re-
lationships with others.

— Strategies. Guidelines by which the organization
expects to achieve its mission.

— Goals. Specific, short-term, measurable steps
toward the objectives.

— Programs. Plans by which the organization in-
tends to implement its strategies. These plans
will cover subjects such as resources, products,
services, finances, and utilization, among others.

The strategic plan should include visionary, concep-
tual, and directional elements. In order to set future
direction, which is a primary purpose of a strategic
plan, one must thoroughly understand where an organ-
ization has been and its present status. Thus, the
process of developing a strategic plan should include
an assessment of the organization’s history and current
situation.

II. Why Now?

While a strategic plan serves very valuable purposes
at any time, it assumes particular importance at a time
of great flux in the environment in which an organiza-
tion operates or at a time of pressure on an organiza-
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tion. At such times, a strategic plan can enable the or-
ganization to hew to its plans and objectives despite
the buffeting that it endures. Corporate law depart-
ments are experiencing such buffeting at present unlike
any time they have seen before.

Enactment of the Sarbanes-Oxley Act of 2002 (Sar-
banes-Oxley) constitutes a dramatic marker for the
abrupt transformation of the environment in which law
departments exist. Intense, unrelenting scrutiny now
characterizes that environment. While that statute
alone could serve as a bellwether event, other forces, at
the same time, accentuate the changes that corporate
law departments must navigate.

For example, the demise of Enron Corporation has
been blamed, at least in part, on its lawyers, both
in-house and outside, for their parts in enabling the
commission of significant frauds at that company by
many of its senior managers./6/ Also, the former gen-
eral counsel at Tyco was indicted for his role in some
of the misdeeds at that corporation./7/

As a result of these and other events, in-house coun-
sel are under scrutiny like never before and subject to
pressures unlike any they previously experienced.

[TThe post-Enron corporate governance crusade
has thrust audit committees into the spotlight, at
the same time charging them with a glut of new
regulations. For wary in-house counsel, it’s like
learning to play piano on stage at Carnegie Hall.

General counsel must assimilate the complex and
often unclear requirements under Sarbanes-Oxley,
as well as new SEC and exchange rules. They must
advise boards and committees that are being radi-
cally reshaped by these regulations, and at the
same time reevaluate their own role on the com-



[19-4] THINK STRATEGICALLY — PLAN!
5
mittee, which was strange to begin with. All of this
is taking place under the harsh glare of shareholder
and federal scrutiny./8/

With all those stresses hitting the legal function of a
corporation, a better-defined road map of the responsi-
bilities of that function, and how those responsibilities
relate to the company’s business operations and the
various business units that effect those operations, is of
greater importance. “To navigate changing regulatory,
professional and marketplace patterns and get maxi-
mum growth with minimum waste, [an organization]
needs a recipe for action — that is, a strategic plan.”/9/

ITI. Some Areas of Focus in a Strategic Plan

On what areas should a strategic plan for a law de-
partment focus? A quick review of Sarbanes-Oxley
and the associated actions of the SEC suggests some
areas. While other areas may deserve such treatment as
well, these illustrate the purpose and potential benefits
to a law department of a strategic plan./10/

A. Organizational Structure and Reporting Relation-
ships

To whom should a company’s chief legal officer re-
port? Only to the CEO? To another officer? Prior to
enactment of Sarbanes-Oxley, the reporting relation-
ships of the chief legal officer position represented in-
ternal organizational choices. Factors such as corporate
style and the predilections of individual corporate of-
ficers might have impacted that decision.

Sarbanes-Oxley introduced other issues. The statute
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imposes certain reporting relationships even where
they do not otherwise exist. For example, it requires
that an attorney for an issuer report to the company’s
audit committee if that attorney has previously in-
formed the company’s chief legal officer of “evidence
of a material violation of securities law or a breach of
fiduciary duty” and that chief legal officer has failed to
“appropriately respond to the evidence.”/11/ The
SEC’s final rules on standards of professional conduct
for attorneys (the Final Rules), which it issued pur-
suant to § 307 of Sarbanes-Oxley, contain considera-
ble, additional detail regarding that professional obli-
gation. They provide that a company can create a
“qualified legal compliance committee” and that the
creation of such a committee changes the obligation of
an attorney in that situation./12/ The Final Rules do not
address explicitly, however, the relationship between
the general counsel or the law department, on the one
hand, and the board of directors or qualified legal
compliance committee, on the other.

The requirement in various places of the Final Rules
that issues be reported to both the CEO and the chief
legal officer/13/ raises the question of whether the
general counsel should report only to the CEO rather
than another officer. The statute and the Final Rules do
not mandate such a reporting relationship, but the vari-
ous provisions certainly provide ample support for that
view.

Regardless of what specific reporting relationships
one selects after due deliberation, it would be wise to
memorialize them in a strategic plan. In that way, all
officers and employees of the company, as well as its
outside counsel, regulators, and other interested par-
ties, will have a single source of guidance on that ques-
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tion.

B. Compliance and Internal Controls

Sarbanes-Oxley focuses to a great extent on the exis-
tence and operation of corporations’ internal controls.
Internal controls relate to the compliance regime and
they serve, to a large degree, to assure that a compa-
ny’s accounting mechanisms properly capture and ac-
count for that company’s liabilities, potential liabili-
ties, and other attributes that can impact its valuation
and viability. The subject of internal controls, howev-
er, presents to in-house lawyers many issues with
which they are not familiar.

Board members now demand continuous updates
on the changing regulatory climate, as well as the
design of compliance mechanisms such as certifi-
cation programs, disclosure controls and codes of
conduct. Committees clamor for advice on new re-
quirements. They all want to know what Sar-
banes-Oxley means, and how the company will tai-
lor its response./14/

The Committee of Sponsoring Organizations
(COSO) of the Treadway Commission/15/ defines in-
ternal control as “a process, effected by an entity’s
board of directors, management, and other personnel,
designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

— effectiveness and efficiency of operations;

— reliability of financial reporting; and

— compliance with applicable laws and regula-
tions.”/16/
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The relationship between the mission of a law depart-
ment and the company’s internal control structure is
clear, at least in respect of the last point. How the law
department coordinates its activity with the rest of the
internal control activities is, of course, not clear from
that definition. A strategic plan can describe that coor-
dination.

Compliance, which is closely related to internal con-
trol concepts, “describes the ability to act according to
an order, set of rules, or request.”/17/ What is the rela-
tionship of a company’s legal function, whether consti-
tuted as a law department, an office of general counsel
or some other entity, and the company’s compliance
operation? Do the employees who are engaged in the
compliance efforts report to the chief legal officer? Do
they report to another executive (usually denominated
the chief compliance officer or an equivalent title)?
What role do the company’s in-house attorneys play in
the compliance regimen?

By setting out in a strategic plan how the legal func-
tion is expected to participate in its compliance and
internal control efforts, a company can reduce the pos-
sibility that confusion will undermine the effectiveness
of those efforts. Moreover, by requiring that senior
management detail its understanding of what the com-
pliance effort entails, the plan will conduce toward a
more complete compliance protocol and a more com-
prehensive approach to the subject.

C. Records Management

The demise of Arthur Andersen as a result of its
conviction for obstruction of justice for having de-
stroyed records relating to its work for Enron Corpora-
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tion/18/ has reinforced the importance of good records
management policies and, perhaps more importantly,
their effective operation./19/ A good policy covers a
wide range of issues, including definition of records,
storage of records, appropriate records-destruction
schedules, and responding to discovery demands and
judicial process vis-a-vis records retention./20/

What role does the law department play in the devel-
opment of a company’s records management policy?
Do the in-house lawyers participate in its ongoing op-
eration? If so, in what fashion? These and other issues
relate to the department’s organizational role and re-
sponsibilities. For that reason, they constitute appro-
priate subjects for treatment in the department’s stra-
tegic plan.

D. Audit Committee Responsibilities

Section 301 of Sarbanes-Oxley added a new
§ 10A(iii)(4) to the Securities Exchange Act of 1934.
That new law imposes a new duty on the audit com-
mittee of a publicly held corporation.

Each audit committee shall establish procedures
for (A) the receipt, retention, and treatment of
complaints received by the [corporation] regarding
accounting, internal accounting controls, or audit-
ing matters; and (B) the confidential, anonymous
submission by employees of the [corporation] of
concerns regarding questionable accounting or au-
diting matters./21/

One commentator described this requirement of that
statute as “a powder keg whose fuse Congress lit.”/22/
That same commentator advised that, while the
mandate applied to audit committees, in-house counsel
should “play a critical role in the development of the
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But what role should law departments play in that
regard? What responsibilities should they shoulder?
How should the in-house attorneys relate to the audit
committee in satisfying that provision of the statute?
How should they relate to those employees who im-
plement the mandate once the audit committee maps
out the means of compliance? These subjects fall with-
in the appropriate scope of a strategic plan.

E. Supervisory versus Subordinate

The Final Rules distinguish between a “supervisory
attorney” and a “subordinate attorney.” Those designa-
tions carry disparate responsibilities in respect of “up-
the-ladder” reporting under the Final Rules and Sar-
banes-Oxley./24/ To the extent that it can and wishes
to do so, a law department might wish to minimize the
number of in-house attorneys subject to the burdens
associated with being “supervisory attorneys.” By de-
lineating in a strategic plan which of the in-house at-
torneys supervise the company’s compliance with se-
curities laws and the reporting relationships among
those attorneys, the general counsel, and the other
in-house attorneys, the law department may be able to
minimize the impact of Sarbanes-Oxley (at least in
respect of issues covered by the Final Rules) on the
day-to-day operation of the department.

F. Appearing and Practicing

Related to the distinction between supervisory attor-
neys and subordinate attorneys, the Final Rules set out
a detailed definition of “appearing and practicing” be-
fore the SEC. When it released the Final Rules, the
SEC acknowledged “concerns regarding the potential
application of the rule to attorneys who, while admitted
to practice in a state or other United States jurisdiction,
were not providing legal services to an issuer.”/25/ As
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the SEC explained, “[u]nder the final rule, attorneys
need not serve in the legal department to be covered by
the final rule, but they must be providing legal services
to an issuer within the context of an attorney-client
relationship.”/26/ Particularly since the Final Rules
purport to override inconsistent standards of conduct in
state bar ethics codes and permit enforcement by the
SEC of the Final Rules’ mandates, a law department
might want to minimize the number of in-house attor-
neys who “appear and practice” before the SEC. By
delineating within a strategic plan which attorneys
represent the company, in the sense of having an attor-
ney/client relationship, the department might insulate
employees elsewhere who, while admitted to practice
law, have nonlegal responsibilities as employees.

IV. Summary

A law department should consider developing and
implementing a strategic plan, if it has not done so al-
ready. In light of the considerable pressures now facing
in-house law departments and the changing environ-
ment in which they operate, clarity regarding the de-
partment’s organization place and role will serve the
in-house lawyers, their corporate employers, and other
corporate employees well.
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